IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.312 OF 2013

DISTRICT : PUNE

Masuood Alam Khan Ismail Khan Pathan.)
Age 82 years, Occ.: Pensioner-cum- )
Practicing Lawyer, Residing at House No. )
36, Phulenagar, Yerawada, )
Pune 411 006. )...Applicant

Versus

1. The State of Maharashtra.
Through Principal Secretary to Govt.
Public Health Department, G.T.
Hospital Compound, 8 Floor,
Mumbai - 400 001.

2. The Commissioner. )
Employees’ State Insurance Scheme,)
Maharashtra Bhawan, 6t Floor, )
Panchdeep Bhavan, N.M. JoshiMarg,)
Lower Parel, Mumbai 400 013. )

3. Director {Administration) ESIS, )
6th Floor, Panchdeep Bhavan, )
N.M. Joshi Marg, Lower Parel, )
Mumbai 400 013. )

4.  Administrative Medical Officer. )
Mumbai Region, ESIS Hospital, )




3rd Floor, Ganpat Jadhav Marg, )
Worli, Mumbai - 400 018. )...Respondents

Shri M.D. Lonkar, Advocate for Applicant.

Shri N.K. Rajpurohit, Chief Presenting Officer for
Respondents.

P.C. :  R.B. MALIK (MEMBER-JUDICIAL)
DATE : 07.06.2016
JUDGMENT
1. The Applicant in the 82nd year of his life is still

grappling with his post retiral benefits mainly because of
the fact that despite the adjudication of the matter by the
highest Court of the State, once in Writ Petition
No.2611/2008 (Shri Masuood Alam Khan Pathan Vs. State
of Maharashtra & 2 others, dated 7t May, 2009) and
Contempt Petition No.313/2010 {(Masuood Alam Khan
Pathan Vs. Smt. Sharwari Gokhale and 1 another, dated
251 January, 2012). The matter has apparently not been
settled once and for all. This would be exemplified by the
needless recalcitrant attitude exhibited in the Affidavit-in-
reply to this OA filed by Dr. B.S. Rangdal on behalf of
Respondent No.4 - Administrative Medical Officer, ESIS
who has un necessarily tried to give his own interpretation

which has a tendency to stand in contest with the order of
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the Hon’ble Bombay High Court in the Writ Petition. I
shall keep calling the order on the Writ Petition as such
and the order on the Contempt Petition as High Court

Contempt matter.

2. The Applicant in his OA has not systematically
set out the facts which could be because of the fact that he
is also an Advocate and I was told that he is not keeping
well. May be heart has taken better of mind in his case.
Therefore, the best course of action would be to take the
facts from the judgment of the Hon’ble Bombay High Court
in the Writ Petition. The Applicant was working as
Administrative Officer, ESIS when he got embroiled in two
prosecutions and one departmental enquiry (DE) arising
out of almost the same set of facts. He was placed under
suspension on the administrative front. The criminal cases
that came to be registered against him were bearing
Nos.111/1984 and 112/1984. He was subsequently
acquitted in those two prosecutions. However, on the DE
front except for one he was held guilty of the rest of 5 out
of 6 charges. It was mentioned by the Hon’ble Bombay
High Court in the judgment in Writ Petition that his
suspension period was treated as such implying not as a
period spent on duty. The matter was brought before this

Tribunal. This Tribunal apparently concurred with the
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findings of the authorities below that the Applicant
becaused loss of public funds. However, in so far as
treating the period of suspension as under suspension,
this Tribunal held that principles of natural justice having
been violated, the matter was remanded to the
administrative authorities. The aggrieved Applicant filed

the Writ Petition above detailed.

3. In deciding the above Writ Petition, the Division
Bench of the Hon’ble Bombay High Court addressed itself
to the issue as to whether this Tribunal was justified in
upholding the DE and the punishment imposed on the
Applicant. It was observed inter-alia that the provisions of
sub-rule 20 of Rule 8 of Maharashtra Civil Service
(Discipline & Appeal) Rules, 1979 were clearly violated,
because the principles of natural justice were not properly
observed. Such a finding was in the context of the fact
that the adverse circumstances prejudicial to the interest
of the Applicant were not put up to him to respond. The
prejudice was successfully demonstrated by the Applicant
was found by the Hon’ble High Court. It was also found
that the punishment was disproportionate to the proved
delinquency even if one were to gloss over the main failure
of the authorities. It was observed that in any case, the

punishment ought to have been much milder. Be it noted




that the punishment imposed was withholding of 50% of

the pension of the Applicant.

4,

Paras 23 and 24 in fact need to be fully quoted

which I hereby do.

«33. The learned Counsel for the Petitioner has
submitted that the Petitioner has put in more
than 22 years of service in the Department of
Medical Education and Drugs and he has been
superannuated in the year 1990. Almost for a
period of 18 years, he has been deprived of his
right to have pension to the extent of 50%. His
total pensionable pay is Rs.3,010 /-. Out of this
amount, after deducting 50% of the amount, his
pensionable pay comes to Rs. 1,505/-. Learned
counsel for the petitioner submits that for past
18 years, Petitioner has lost monetary benefit of
about Rs. 3,24,000/- + loss of 50% Gratuity. The
submission advanced is that as against the
alleged loss of Rs. 1,22,835.86, the State has
recovered from the Petitioner more than the
alleged loss suffered, as such the punishment is

grossly  disproportionate  to the alleged

misconduct committed by the Petitioner which




needs to be set aside, may be with prospective
effect in view of the undertaking given by the

Petitioner.

24. During the course of arguments, the learned
counsel of the Petitioner has filed an undertaking
stating that he would not claim any arrears of
pension, retirement benefits and/or other
financial benefits including arrears of 50%
gratuity other than what is already paid to him
by the Respondents for the period upto 1-10-
1999 when he was superannuated from the

services.”

Thereafter, the Hon’ble Bombay High Court was pleased to
refer to a few judgments in the field rendered by the
Hon’ble Apex Court. The following observations were made
in Para 28 by the Hon’ble Bombay High Court in the Writ

Petition.

“28.In the present case, the financial loss
caused to the Government needs to be
considered. In all, total loss caused to the
Government is Rs. 1,22,836/-. Past 18 vyears,

petitioner has been deprived of his pension to the




extent of 50% i.e. @ Rs.1,505/- per month. Till
now, the government has recovered
Rs.3,24,000/- from the pension of the petitioner
together with 50% of gratuity amount as against
the alleged loss of Rs.1,22,836/-. The
Government has recovered more than 3 times of
the alleged loss suffered by it. It is also to be
considered that no financial gain was received by
the Petitioner due to his negligence leading to

alleged loss to the Government.”

S. It was observed by the Hon’ble Bombay High
Court that even if some blame could be laid at the door-
steps of the Applicant, he had more than compensated the
loss sustained by the exchequer. In Para 32, Their

Lordships observed as follows :

«32. For the reasons recorded herinabove, in our
considered view the departmental enquiry itself is
exposed to vice of nullity in view of infraction of
sub-rule 20. Alternatively, even assuming that
the enquiry proceedings are legal and valid, even
then the punishment inflicted is disproportionate

to the alleged misconduct alleged to have been

ISa

L




proved against the petitioner which is liable to be

interfered with.”

Then, in Para 33 was for all practical purposes, the
concluding Paragraph which enshrines within itself the
ultimate findings of the Hon’ble Bombay High Court. Let

me quote the same here,

“33. The Petitioner since has given an
undertaking not to claim past monetary benefits
and the fact that the loss suffered by the State
already stands recovered from the petitioner, who
has also suffered heavy financial loss on account
of non-payment of 50% amount of gratuity and
pension almost for a period of 18 years, we are of
the considered view that ends of justice would be
met by accepting the undertaking given by the
petitioner and setting aside the punishment and,
to that extent, the order of the MAT affirming
action of the respondents. It is declared that the
petitioner would not be entitled to claim arrears
of any monetary benefits for the period prior to
the pronouncement of this judgment and further
declare that petitioner shall be entitled to full
pension with effect from 1st April, 2009.”




6. Now, it is very clear that the Hon’ble Bombay
High Court did not accept that the Applicant was liable to
any punishment at all. It was found that the deductions
made from his pension over the period of about 18 years
were sufficient, “punishment”. [t must, therefore, be
clearly understood that the net result of the judgment in
the Writ Petition was that no other punishment could be
imposed on the Applicant. Not only that, but at various
intervening stages, no steps that could be akin to
punishment like stoppage of increment or stoppage at
Efficiency Bar could also have been made by the
authorities. It is in order to highlight this particular aspect
of the matter that [ have quoted profusely from the
judgment in the Writ Petition.

7. The record shows that the Applicant, alleging
breach of the order of the Hon’ble Bombay High Court in
the Writ Petition filed a Contempt Petition No.313/2010
(detailed above). The same apparently went by default on
11.8.2011. A Civil Application No0.85/2011 in Contempt
Petition No0.313/2010 was moved by the Applicant to
enliven the said Contempt Petition. The said Civil
Application came to be disposed of by a Single Bench of the
Hon’ble Bombay High Court on 25t January, 2012. The

said order needs to be fully reproduced.
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“P.C.

1. This is an application for condonation of
delay and for restoration of the Contempt Petition
No0.313 of 2010 which was dismissed by the
order dated 11.8.2011. On perusal of that order,
it becomes clear that though the petitioner was
not present, the record was perused by this
Court and after being satisfied that the order in
question was fully complied, it was found that
nothing remained in the Petition and, therefore,
it was dismissed. In such circumstances, the
question of restoration of the Contempt Petition
does not arise.

2. The learned Counsel for the petitioner
contends that there has been some mistake in
calculation of the amount to be paid to the
petitioner. If it is so, he can approach the
concerned department and make appropriate
representation.

3. In view of the above, the Application stands

dismissed.”

8. It is worth noting that the Hon’ble High Court
was pleased to note that the order in the Writ Petition was

fully complied with and that nothing remained in the
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Contempt Petition. It was thereafter observed in Para 2 in
effect that the calculation mistakes, if any, would have to
be corrected by the concerned Department for which the

Applicant could make an appropriate representation.

9. Now, in this OA, the Respondents 1, 2 & 3 have
decided against rendering a proper assistance to this
Tribunal and they have apparently not even cared to file an
appropriate Affidavit-in-reply. 1 shall to the extent
necessary presently deal with the Affidavit-in-reply of 4t
Respondent which makes a sad reading so to say. But
then, it would be appropriate in my view to refer to certain
Affidavits and papers which were apparently submitted

before the Hon’ble High Court in the Contempt Petition.

10. An Affidavit-in-reply came to be filed by one Dr.
Sanjay S. Dhavale on behalf of Respondent No.2 -
Commissioner, ESIS in the High Court Contempt Petition.
That was filed on behalf of all the Respondents. He
referred to and relied upon the Affidavit-in-reply filed by
one who apparently was his predecessor. He hailed that
Affidavit to be based on correct facts. He stated on oath
that the Applicant was given the pensionary benefits as per
6t Pay Commission. The Applicant had some problem in

the matter of accepting it as true, and therefore, the
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Hon’ble High Court in the Contempt Petition directed the
authorities to submit a detailed calculation in the matter of
computation of pensionary benefits. In Para 2 of the said
Affidavit, it was mentioned inter-alia that the Applicant had
been paid his pension in accordance with the 5t Pay
Commission and the details were mentioned. In Para 4, it
was mentioned that full pensionary benefits as per the 5t

and 6t Pay Commission were paid to the Applicant.

11. Be it noted that the Applicant even now disputes
the claim of the Respondents that all the payments have
been made to him in deference to the order of the Hon’ble

High Court.

12. I find in the record of this matter, at least two
documents in Marathi which apparently came into
existence after the judgment in the Writ Petition but before
the order of the Hon’ble High Court in the Civil Application
in the disposed of Contempt Petition. It gave out the
details of the amount paid earlier namely before the
judgment of the Writ Petition. In 3 Paragraph, it was
mentioned inter-alia that after the directions in the
Contempt Petition given by the Hon’ble High Court, the
necessary corrective measures were taken. This is the
English translation, but it will be appropriate, if the Paras

iy
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3 and 4 are quoted in Marathi for having a proper grasp of

the matter.

“of qEl AT A 3 SRS HeR SlEd At 36, :699/003
cTEE e 2. Few uwa e got gt dast (Full Pension)
FE vt 2008 a@ammaﬁﬁammﬁﬁ@%@a
éms@ms@.amﬁmm%qﬁaaasmmma@a
%ﬁam@@aﬁ.maﬁaﬁaﬂaﬁms{maﬁm
T Bel gl AWHD FAGENY D (FLAA) amtfaa., #guEs
e B, 28/9%/200R 1 Wi Jia deamam R, gem atE g
%q&mﬂﬁmmgﬁammmmammﬂgaé
Hie? UERTa e Aldl d ISR AGersIe, Fug afet =
feeis 99/09/0%0 =N Hop FRAEEA A, o™ Al gA R FHB
g Aas ® 9928/ - FoR HHA Fef 3a2 Figedt aa= 3w HROHATCY
FUER FATE, O AoTbS T e Bid.

FEowR @R, W aE woH ow/gR/Rae /w9
Raie 3/¢/90 3@ M. GSM AT HFAHTIA, Fag afen feafs
99/09 /2090 T HoFH FRAGAR Hlewid 3T FNAAATR
FoR dota ol frgdidas 3 998 /- q Y = d £, &1 Acet RNTHAT
Y= BEdl o® Reid 9/8/200% A 30/0&/090 wEEN
wrmadidle BrEE WWEA B 9IEQY/ - s 3@ DHeaw BB 3.
ada FEE Ada et A, weu AR gaa s Fgd dad %
(6909 /- 3rE! T LR eietl Figelt A @ et e FES
a1 Brala 31 wvoand Ad 33,

In another document in Marathi from Pages 71 to 75 of the
paper book, detailed calculations have been set out to
buttress the contention that there has not been any
deduction and post judgment of the Hon’ble High Court;

the necessary corrective measures have been taken.

13. So far so good. I must make it very clear at this

stage itself that all concerned including this Tribunal is

ﬁil
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bound by the express orders of the Hon’ble High Court in
Writ Petition and the Contempt Petition including Civil
Application and in fact, all concerned are also bound by
the circumstances that smoothly emerge from the express

text thereof.

14. If my task has been made a little complicated, it
is mainly because of the Affidavit of Dr. Rangdal, who has
in his own way in his Affidavit-in-reply in this OA tried to
justify the earlier action of the authorities of reducing the
pension of the Applicant in view of he having been held up
of the Efficiency Bar and other punitive measures. It is
quite clear that the said deponent did not even care to
consult Respondents’ own record such as it was in the Writ
Petition and Contempt Petition before the Hon’ble High
Court and has in the manner of speaking tried to give his
own interpretation to the orders of the Hon’ble High Court
which as I indicated at the outset has a tendency to stand
in contest against the same. Apart from the fact that such
a tendency is abhorrent to the civilized Judicial system, it
has also made the task of this Tribunal that much more
difficult. It is very clear from the documents, more
particularly those in Marathi that the authorities had
correctly grasped the facts and circumstances hereof.
2 /;\
<
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15. In this view of the matter, therefore, it is not
really possible for me at this stage here in this Tribunal to
enter into the minute calculations and the process in that
behalf. It will be better in my view to give a direction to the
authorities to make sure that the orders of the Hon'ble
High Court in the Writ Petition as well in the Contempt
Petition have been faithfully complied with and in that
connection, if need be, the Applicant may be heard and the
entire process be completed within a period of three
months from today. The Original Application stands
accordingly disposed of in these terms with no order as to
costs. The displeasure of this Tribunal may be conveyed to
the deponent of the Affidavit-in-reply on behalf of
Respondent No.2. Registrar to comply.

| W

N Sd/-
(R.B. Malik)
Member-J
07.06.2016

Mumbai
Date : 07.06.2016
Dictation taken by :

S.K. Wamanse.
E\SANJAY WAMANSE\JUDGMENTS\20 161C.A31 2.13.w.6.2016.doc
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